F rom tender years
to Father’s rights:

THE CHANGING LANDSCAPE OF CHILD
CUSTODY DISPUTES IN ONTARIO

W

hen parents separate, there are two major questions to
be answered: With whom will the children live? And
who will make major decisions for the children? In
Ontario, we call parental decision making ‘custody’, and residential
arrangements ‘residence’ and ‘access’. Joint custody implies that
parents make major decisions together. Primary residence implies
that a parent’s home is home base, while the other parent - the
‘access parent’- visits with the child according to a fixed schedule.
For the better part of this century, courts and judges took it as
common sense that children of a certain age, typically younger
than age seven, should reside with their mother and have access
to their father, unless the mother was unable to meet the child’s
needs. This common sense presumption was named The Tender
Years Doctrine. Judges across Canada relied on this doctrine to
decide child custody disputes. For example: In British Columbia:
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There must be, as has been stated by the higher courts so many
times, a very strong case before very young children of the ages of
these children [of tender years] can be taken away from the mother’s
custody. This is not a rule or presumption of law so much as a rule of
human sense . . . 1 In Ontario:…this infant is a little girl of very tender
years. No father, no matter how well-intentioned or how solicitous
for the welfare of such a child, can take the full place of the mother.
Instinctively, a little child, particularly a little girl, turns to her
mother in her troubles, her doubts and her fears. In that respect
nature seems to assert itself. The feminine touch means so much
to a little girl; the frills and the flounces and the ribbons in the
matter of dress; the whispered consultations and confidences on
matters which to the child’s mind should only be discussed with
Mother; the tender care, the soothing voice; all these things have
a tremendous effect on the emotions of the child. This is nothing
new; it is as old as human nature and has been recognized time

[1] Bratland v. Bratland (1976), 1976 CarswellBC 113, 29 R.F.L. 34 (B.C. S.C.) at para. 22 MacDonald L.J.S.C.

after time in the decisions of our Courts.2
In Prince Edward Island: One aspect
of the matter to which I must direct my
mind is the principle that it is normally
the better practice to give the custody of
young children to the mother, applying
the “tender years” principle, particularly
as it applies to young girl children. 3 And
even at the Supreme Court of Canada:
…there is a well-established tendency
that the custody of children of a tender
age should be given to the mother. . . . .the
view that children of tender years should
be given to the custody of their mother [is
not regarded] as any rule of law . . . it is as
old as human nature . . . it is a principle
of common sense.4
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The net effect of this doctrine was that
women were granted custody of children
in the great majority of cases. However,
beginning in the late 1970’s, courts began
to abandon the Tender Years Doctrine in
favor of a holistic view of children’s needs
and the bond with, and parental capacity
of, each of the parents, regardless of sex.
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In 1993, this issue was addressed by the
Supreme Court of Canada, which set out
a new vision of child-rearing in Canada.
The court recognized the changing nature
of the Canadian family, and acknowledged
that “popular notions of parenthood
and parenting roles have undergone a
profound evolution both in Canada and
elsewhere in the world in recent years.”
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One of the central tenets of this new vision
is that child care both is no longer and
shou ld no longer be exclusively or
primarily the preserve of women. Society
has largely moved away from the
assumptions embodied in the tender
years doctrine that women are inherently
imbued with characteristics which render
them better custodial parents.… In
addition, the increased emphasis on the
participation of fathers in the raising of
children and financial support after divorce
gave rise to claims by fathers and fathers’

[2] 1955 CarswellOnt 165, Ontario Court of Appeal,
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CHILDREN’S BEST
INTERESTS ARE
SERVED BY
MAXIMIZING THE
INVOLVEMENT OF
BOTH PARENTS IN
DECISION-MAKING,
AND BY ENSURING
ADEQUATE AND
APPROPRIATE
PARENTING TIME
WITH BOTH
PARENTS.

rights groups for legislative changes that In most families, the mother plays a very
would entitle them to the benefit of neutral instrumental role in children’s lives, especially
presumptions in custody decisions.5
when they are of tender years, where
routines, predictability and structure are very
The court went on to acknowledge that important and needed. Father’s, on the other
the new normal had become joint custody hand, are very critical in helping build
awards based upon the new common sense self-esteem for their children. Neither fathers
belief – that children’s best interests are nor mothers have cornered the market on
served by maximizing the involvement being able to be nurturing and caring.
of both parents in decision-making, and
by ensuring adequate and appropriate Social science research does highlight the
parenting time with both parents.
significance of a father’s ability to help a
child feel empowered and able to take on
As it turns out, social science evidence risks. Take the simple example of a child
supports the new common sense – research at the local park. Generally, mothers will
suggests that children benefit from the delineate rules and be hawkish in their
active involvement of the father. Children involvement, i.e. by telling a child “don’t go
have a right and need to know both of their higher than the fourth step of the ladder,”
parents and have a relationship with each “you cannot go down the higher slide until
of them. What each relationship looks your older,” “we need to leave now as it is
like varies, however, generally speaking your bath time” etc. Fathers are typically
social science research has given much less regimented in nature and allow their
credence and support to having father’s children to explore more freely, allowing
involvement in their children’s lives, whether them to take risks and even encouraging
the children are female or male in gender. them to do so, i.e. by saying “you can go

[5] Young v. Young, [1993] 4 S.C.R. 3, [1993] 8 W.W.R. 513 at para. 38

higher than that on the ladder,” “why don’t
you try the taller slide,” etc.
As seen from this example, often mothers are
instrumental in nature, bringing in structure
and predictability, while fathers bring attributes
of risk taking and encouragement to push the
envelope. Both are needed in child development.
Evidence underscores the importance of
the fathers’ ability to build self-esteem by
encouraging exploration and adventure.
Fathers should take pride in their new-found
role after separation and within the family
court system. There are ominous statistics for
children who grow up without a father and
troubles can include behavioural issues,
academic issues and peer related issues
just to name a few.
We now know that children as young as infants
can attach to more than one figure at a time
(concurrent attachment) and thus fathers
should also be very involved even if the parents
split when the child is a baby or infant.

Normative differences between mothers
and fathers have been greatly exaggerated
in movies, story books and the like, where
fathers are there to play and mothers to soothe.
Evidence now shows that mothers and fathers
respond more similarly than differently
regarding soothing, playing and teaching.
As a result, the legal landscape today is
much changed since the Tender Years
Doctrine was abandoned by courts. Today,
custody and access decisions are made
based upon a number of factors, including
prior parenting patterns, the capacity of
each parent, and the interests of the child.
Ontario courts have stated that there is
a rebuttable presumption that an order for
joint custody is best for a child, absent
evidence to the contrary. In order to find
evidence to the contrary, courts look at past
parenting patterns, the bond between the
child and each parent, and the ability of
the parents to make decisions jointly after
separation. Conf lict is associated with
negative outcomes for children, and courts
will avoid making orders that exacerbate
conflict. If parents can’t agree, it may not
be best for the children to force them to
make decisions jointly.
Frequently, very young children in Canada
continue to be cared for primarily by their
mother. Where the parents of a very young
child separate and the primary caregiver has
been the mother, unless the mother can be
shown to be an inadequate parent, courts
will most often maintain the status quo and
place the child in the mother’s primary
care. The Supreme Court of Canada has
recognized this as well:…courts, in my view,
must be conscious of the gap between the
ideals of shared parenting and the social
reality of custody and childcare decisions.
Despite the neutrality of the Act , forces such
as wage rates, job ghettos and socialization
about care giving still operate in a manner
that cause many women to “choose” to
take on the care giving role both during
marriage and after divorce.…Moreover,
research uniformly shows that men as a
group have not yet embraced responsibility
for childcare. The vast majority of such
labour, both before and after divorce, is
still performed by women, whether those

women work outside the home or not, and
women remain the sole custodial parent in
the majority of cases by mutual consent of
the parties…The person who has performed
the primary care giving role within the
marriage as a rule retains that obligation
upon separation and divorce. Thus, the lived
experience of childcare for both women
and children after divorce has changed
much less than we might suppose or wish.6
However, more and more often, cases
are coming before the court where the
father is either a stay-at-home parent, a

[6] Young v. Young, [1993] 4 S.C.R. 3, [1993] 8 W.W.R. 513 at para. 49

primary care provider, or at the very least
an equal primary parent. In these cases,
again absent evidence that either parent is
somehow inadequate, courts will often elect
to adopt the pre-separation arrangement and
opt for joint custody and shared parenting.
In a changing familial landscape, outcomes
at court have also changed. For more
information about the legal matters discussed
in this article, please contact a family lawyer
in Ontario who can answer your questions
or direct you to appropriate resources.

